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The Judicial System Should Consider Parental Alienation Syndrome Factors 

When Applicable In Determining Child-Custody Matters In Family Law. 

 DEFINING PARENTAL ALIENATION SYNDROME  I.

Parental Alienation Syndrome ("PAS") is the theory of one parent attempting to separate 

their child from the other parent as punishment or part of a divorce.
 1

  The emphasis is on 

belittling and defaming the target parent.  It results from the combination of one parent’s 

programming (brainwashing) the child(ren) against the other parent with the child(ren)’s 

behavior and action towards the targeted parent being malicious, depreciating and at times 

abusive.  Although this concept has been described since at least the 1940s, it was not until 

Richard Gardener (“Gardener”), formerly a psychoanalyst and child psychiatrist on the clinical 

faculty at Columbia University, formulated this term and documented these concepts from his 

clinical experiences and dealings in the early 1980s.  He has published many books and testified  

in many civil and criminal cases informing the community-at-large of this destructive parental 

behavior that deeply affects children.  He states that this syndrome normally arises from child 

custody battles.  Initially Gardener developed this theory due to an increase in alleged child 

sexual abuse cases resulting from child-custody cases in the 1980s.  Gardener initially believed 

that parents made false accusations against the other parent in order to prevent further contact 

with the other parent.   He later revised his theory to state that it was multiple abuses, not just 

sexual, and he that it was both parents, not just mothers, who were making false accusations. 

 Symptoms of Parental Alienation Syndrome
2
 A.

His theory held eight symptoms to determine PAS.  These include: 

1. a movement of defamatory comments and hatred against the alienated parent;  

2. weak, absurd, or frivolous rationalizations for this deprecation and hatred;  

3. lack of the usual ambivalence about the targeted parent;  

4. strong assertions that the decision to reject the parent is theirs alone (the 

"independent-thinker phenomenon");  

5. reflexive support of the favored parent in the conflict;  

6. lack of guilt over the treatment of the alienated parent;  

7. use of borrowed scenarios and phrases from the alienating parent; and  

8. The denigration not just of the targeted parent but also to that parent's extended 

family and friends...
3
   

 Three Stages of Parental Alienation B.

PAS has been classified by Gardener and others into three levels:  (a) mild, (b) moderate 

and (c) severe.  Gardener believed that the custodial level should only change based on the 
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symptoms level of the custodial parent.  In mild cases, there is evidence of some programming 

by the alienating parent and normally no custodial changes or court intervened visitation are 

recommended or needed.  For the moderate level there is greater evidence of parental 

programming and opposition from the alienating parent towards visitation.  Gardener's 

recommendation in managing moderate cases is that custody would remain with custodial parent 

with reprimand and warning that all programming against noncustodial parent stop. If the 

programming and/or behavior does not stop, then Gardener recommends the custody be given to 

the noncustodial parent.  Gardener also recommends, the child attend therapy to assist the child 

to end those negative thought processes towards the alienated parent.  In severe cases, where 

children display all eight symptoms, Gardener's recommendation are to grant the alienated parent 

full custody and grant supervised visitation to the alienating parent.  Initially Gardener's 

management strategies for the various levels of the offenses were very severe.  He later revised 

those recommendations to less severe management to the offenders.   

 CONSIDER THE EFFECTS OF PAS ON THE CHILDREN II.

Parents have been given a great commission to place the interests of children's well-being 

higher than our own.  Under the United States Constitution, children’s rights, as are adult rights, 

are protected and held in the highest regard by the court.
4
   

As noted above, parents have attempted to separate and alienate their children from the 

divorcing parent as punishment or ill feelings toward the separating spouse/parent.  In 

determining child custody cases, the courts state that "children do best when both parents have a 

stable and meaningful involvement in their lives."
5
. Also at the forefront of the courts mind, 

"When determining matters of child custody, a trial court's overriding concern is the best interest 

of the child."
6
  

The degree to which these alienating parents will go to reach their total alienation places 

their children's well-being, mental development and emotional growth in great harm. Within this 

paper, I will refer to these parents as "alienating parents".   

In the matter of Corey A. Bond Sr. v. Amy B. MacLeod,,
7
 Mr. Bond was the residential 

custodial parent.  The children had their own attorney who petitioned the court on their behalf to 

terminate all visitations with the mother.  The attorney based this petition on the mother's 

cessation in visiting the children in May 2009 and the children's desire to terminate visitation 

with their mother.  “An existing order of visitation may be modified upon a showing that there 

has been a sufficient subsequent change in circumstances and that modification is necessary to 

ensure the best interests of the children.”
8
  In order for the court to determine change in 

visitation, it must meet the threshold determination of a change in circumstances sufficient to 

                                                 
4
 42 U.S. Code § 1983 

5
 Parental Rights and Responsibilities Act, RSA 461-A:2, I (Supp. 2010) 

6
 In the Matter of Martin & Martin, 160 862*862 N.H. 645, 647, 8 A.3d 60 (2010), cert. denied, ___ U.S. ___, 131 

S.Ct. 1046, 178 L.Ed.2d 865 (2011) 
7
 Corey A. Bond Sr v. Amy B. MacLeod, formerly Amy Bond, Michelle Stone as attorney for the children, 83 

A.D.3d 1304 (2011) 
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change the mother's visitation.
9
  “Although the children's desires regarding visitation should be 

considered, Family Court appropriately noted that their wishes are not determinative”
10

 The 

request was denied by the court.  Most importantly the court stated …”in any event, the court 

indicated that it believed some degree of parental alienation by the father had occurred”.
11

 The 

children's attorney did not have a compelling reason before the court to terminate visitation nor 

did the court believe that this request was in the best interest of the children.  The mother 

informed the court that she had not visited the children due to her frustration that they did not 

want to go with her.   

Studies have shown that alienated children are at a higher risk of drug and alcohol abuse 

as well as having an array of emotional disorders (mood disorders, low self-esteem, depression, 

anxious or trying to cope with persistent panic attacks).
12

    

 MEDICAL AND SCIENCE PROFESSION REBUTTAL OF PAS III.

 PAS Critics A.

The critics of parental alienation syndrome state that while some courts have utilized its 

theories and standards in case law, it should not be admissible because experts in the field 

(psychologists, child abuse evidentiary experts nor child advocates) have not accepted this theory 

as a disorder. In December 2012, the American Psychiatric Association (“APA”) announced that 

PAS would not be included in the Diagnostic and Statistical Manual of Mental Disorders 

“(DSM”) DSM-V revision.
13

   

 Lacks General Acceptance and Empirical Basis B.

Gardener’s formulation is criticized for lacking general acceptance under Frye v. United 

States.  The Frye general acceptance test is a test to determine the admissibility of scientific 

evidence which must be provided in the form of testimony of principles that are "sufficiently 

established to have gained general acceptance in the particular field to which it belongs."
14

 

"Just when a scientific principle or discovery crosses the line between the 

experimental and demonstrable stages 586*586 is difficult to define. 

Somewhere in this twilight zone the evidential force of the principle must 

be recognized, and while courts will go a long way in admitting expert 

testimony deduced from a well-recognized scientific principle or 

discovery, the thing from which the deduc- tion is made must be 

                                                 
9
 Bedard v Baker, 40 AD3d 1164, 1165 [2007]) 
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 Matter of Sinnott-Turner v Kolba, 60 AD3d 774, 775 [2009] 
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12
 Parental Alienation and Children Exhibiting Visitation Refusal Behavior, Joseph Goldberg, Esq., Founder of the 

Canadian Symposium for Parental Alienation. [http://www.ourfamilywizard.com/ofw/index.cfm/blog/parental-

alienation-and-children-exhibiting-visitation-refusal-behaviour1/] 
13

 "American Psychiatric Association Board of Trustees Approves DSM-5-Diagnostic manual passes major 

milestone before May 2013 publication". American Psychiatric Association. 1 December 2012. 
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sufficiently established to have gained general acceptance in the 

particular field in which it belongs. ".
15

 

There are court cases stating that PAS is not admissible based on Frye “general 

acceptance” test.
16

 Courts have clearly proclaimed that their decisions are not based on PAS 

because it has not been recognized as a syndrome but that there has been material fact to warrant 

change in custody, etc.   The medical and scientific community have always believed that 

Gardener based his theory on his own interpretations and continue to invalidate PAS as a 

disorder.  

“In the case of PAS, Dr. Gardner has based his theory entirely upon his 

own observations of his own patients; [344] it is for the most part self-

published, which circumvents peer review; [345] and it has attracted 

anything but widespread acceptance. [346] However, the Daubert
17

 

Court also stated that "the inquiry is a flexible one," [347] and declared 

that cross-examination, presentation of contrary evidence, and careful 

instruction on the burden of proof--rather than wholesale exclusion 

under an uncompromising general acceptance standard--is the 

appropriate means by which evidence based on valid principles should 

be challenged.”
18

 

Because there is no “commonly recognized, or empirically verified pathogenesis, course, 

familial pattern, or treatment selection’’ of the problem of PAS, it cannot properly be considered 

a diagnostic syndrome as defined by the American Psychiatric Association (1994)
19

   

 Federal Rules of Evidence § 401 C.

Adversaries of PAS also state that the evidence provided by Gardner is not generally 

acceptable under Fed. R. Evid. 401.   

Evidence is relevant if: 

(a) it has any tendency to make a fact more or less probable than it would 

be without the evidence; and 

(b) the fact is of consequence in determining the action. 

Opponents of PAS, state that PAS has not met the criteria to qualify as a medical 

disorder.   

                                                 
15

 Frye v. United States, 293 F. at 1014 (1923) 
16

 C.J.L. v. M.W.B., 879 So.2d 1169 (Ala.Civ.App. 2003); Hanson v. Spolnik, 685 N.E.2d 71 (Ind.App. 1997) 
17

 Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 S. Ct. 2786 (1993) 
18

 LOYOLA OF LOS ANGELES LAW REVIEW 29:1367-1415 (1994) 
19

 FAMILY COURT REVIEW, Vol. 39 No. 3, July 2001 249-266, The Alienated Child, A Reformulation of 

Parental Alienation Syndrome, Joan B. Kelly and Janet R. Johnston 
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 CLOSING ARGUMENT IV.

 Children Bear Detrimental Mental and Physical Results A.

It is because of cases like Miller v. Todd
20

 that courts must allow PAS to be considered 

and take seriously the concepts that Gardner has researched, defined and fine-tuned since he 

developed his theory.  In this case Todd (the children’s mother) made continuous sexual abuse 

accusations that caused the father to lose valuable time with his children.  While the courts 

verified each allegation, this provided Todd the deprivation of their children establishing deeper 

relationships with their father (Miller).  More importantly, there were approximately three to four 

sexual allegations, with each instance subjecting the children to repeated invasive physical 

examinations.  Each physical examination deemed her allegations to be unfounded.  The court 

was forced to look at her deceptive intentions and take notice that her actions were not in the best 

interests of the children.  It further demonstrated to the court that Todd’s illogical behavior of 

allowing this heinous burden on her children stated a high level of PAS was present.  Throughout 

the allegation and discovery process, the children remained in her custody.   

This example is just one of the countless cases that evidence that PAS is, in fact, 

occurring daily in the lives of children.   

 The Judicial System Must Continue to Take An Active Role in Setting the B.

Standard for Future PAS Offenders. 

Albeit, there are serious and severe situations where children should not have a 

relationship with the noncustodial parent.  The court will make those determinations because of 

their paramount concern for the best interest of the children.  Nonetheless, outside of those 

circumstances a parent does not have the right to alienate the children from the other parent. 

The Courts have a difficult task in using their prudence in analyzing child-custodial 

cases; they must use all diligence in their decision-making process.  There is no other recourse 

for parents than to seek the assistance of the judicial system and look to them to be objective in 

their fact finding.  This is no small task and the impact and well-being of children are at stake.   

The Daubert
21

 Court stated that "the inquiry is a flexible one," [347] and declared that 

cross-examination, presentation of contrary evidence, and careful instruction on the burden of 

proof--rather than wholesale exclusion under an uncompromising general acceptance standard--

is the appropriate means by which evidence based on valid principles should be challenged.”
22

  

This is the very essence of our judicial system.  America was built on justice and liberty and 

decisions are overturned every day when valid claims and uncompromising evidence is presented 

and analyzed by the court.  Where else will the negligence or misconduct by the alienating parent 

be held accountable and scrutinized to ensure that the best interest of the children as well as 

justice prevail.  

                                                 
20

 In the Matter of James J. MILLER and Janet S. Todd, 20 A.3d 854 (2011), 161 N.H. 630. 
21

 Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 S. Ct. 2786 (1993) 
22
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The Family Court's highest concern in child custody disputes is to determine, under the 

full review of the case, what is in the best interests of the child
23

 There is no prima facie right to 

custody of the child by either parent
24

; "Since any custody determination depends to a great 

extent upon the hearing court's assessment of the credibility of the witnesses and of the character, 

temperament, and sincerity of the parties, its findings are generally accorded great deference and 

will not be disturbed unless they lack a sound and substantial basis in the record"
25

 

 Progress In the Establishment of PAS in the Medical and Scientific Field  C.

In 2013, the American Psychiatric Association’s Diagnostical and Statistical Manual of 

Mental Disorders (DSM-5) was released and positive strides towards the acceptance of PAS into 

the medical and scientific community. 

This excerpt from an article bring us a step closer into validating and recognizing that 

PAS will be recognized and addressed by the mental health and scientific community.   

“Cognitive problems may include negative attributions of the other’s 

intentions, hostility toward or scapegoating of the other and 

unwarranted feelings of estrangement. Affective problems may include 

feelings of sadness, apathy, or anger about the other individual in the 

relationship.” (P. 715.) Also under the category of “Parent-Child 

Relational Problem” is the diagnostic code, V61.29, “Child Affected by 

Parental Relationship Distress.” The DSM 5 discusses this family dynamic 

as follows: “This category should be used when the focus of clinical 

attention is the negative effects of parental relationship discord (e.g. 

high levels of conflict, distress, or disparagement) on a child in the 

family, including effects on the child’s mental or other medical 

disorders.” (P. 716.) Let me again quote from this esteemed manual 

regarding the diagnostic code 995.51, Child Psychological Abuse: “Child 

psychological abuse is non-accidental verbal or symbolic acts by a child’s 

parent or caregiver that result, or have reasonable potential to result, in 

significant psychological harm to the child.
26

 

In an article titled “Limited Definition of Parental Alienation Syndrome” included in the 

DSM-V published by the National Parents Organization, it was suggested that "...any mental 

health professional who would otherwise make a diagnosis of PAS can now make a diagnosis of 

'parent-child-relational problem' and have the imprimatur of the American Psychological 

Association (APA) and its DSM-V. And no lawyer in court can say that the diagnosis isn’t 

covered by the bible of the APA."
27
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26
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 Brazil Establishes PAS as Law D.

In August 2010 Brazil approved law that defines and punishes parental alienation.
28

.  

This codification of law thrusts PAS towards greater acceptance within the United States.  

 CONCLUSION V.

Yes, the Judicial System should consider parental alienation syndrome factors in 

determining child-custody matters in family law.  While research and applied knowledge of PAS 

has been a slow process in the United States, there is significant evidence that there is more 

general acceptance by the APA and the United States Judicial System.  I will not argue that there 

are cases where abstaining children from harmful parents is required, Richard Gardener's 

dedication and belief that parental alienation syndrome does exist has contributed to the court's 

views and therefore benefited children to participate in healthier relationships with both parents.   

                                                 
28

 Brazilian Law 12 318  


